
entry of any kind on the docket sheet (Exhibit 91), and stops the hearing, and proceeds with Collins'

case.

l35. When the Court went off the record, a curious exchange between Zimmermann and

Birnbaum occurred. With everybody milling about the Courtroom, Zimmermann asked Birnbaum

from the bench to the effect ''Mr. Birnbaum, can I see you up here?" Birnbaum approached the

bench, and Zimmermann indicated to Birnbaum something to the effect that "From your response

at the trial, when the verdict was read, I believe that you may have misunderstood what the jury

meant." Birnbaum told Zimmermann something to the effect of that "maybe the jury did not know

what the questions meant". Whereupon Zimmermann stated emphatically that "The jury knew

exactly what they meant!", with emphatic vocalization of the "exactly", and terminated his dialog

with Birnbaum.

l36. Upon information and belief, Zimmermann knew exactly what the Verdict meant, and

also knew that it did not matter exactly what the jury meant, or that each juror meant the same, and

that the only thing that mattered was what the jury had said, and that they had answered ZERO

DAMAGES.

l37. Upon information and belief, Ray knew that he never had a cause to start with, and

Zimmermann knew that Ray never had a cause, because Zimmermann had acquired knowledge

from the circumstances he had personally observed in and about Wallace's Court for over for three

years.

l38. Upon information and belief, Zimmermann from the very bench badgered Bennett,

Birnbaum's own lawyer, to talk Birnbaum into paying Ray $2500 to be released.

The hearing of October 6, 1998

139. On July 15, 1998 Birnbaum had submitted "Defendant's Pleading for Order to Cease
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and Desist Machination (Exhibit 88) and "Request for Setting Form". On July 30, 1998 Birnbaum

requests setting for "motion for entry of take nothing judgment" and gives notice (Exhibit 92) to

B.Davis that she had failed to set a hearing for "Defendant's Pleading, etc".

140. On August 26, 1998 B.Davis sets a hearing (Exhibit 93) for October 6, 1998 for

"motion for entry of judgment". No such motion exists, and B.Davis has again failed to set a

hearing upon Birnbaum's Pleading of July 15, 1995 (Exhibit 88).

141. On September 4, 1994 Birnbaum sends "An Open Letter to this Court's Coordinator"

(Exhibit 94) to B.Davis. Somehow Birnbaum obtains a hearing of some type before Zimmermann

for September 28, 1998 and gets Zimmerman to direct preparation of statements of facts, as

indicated by his handwritten instructions (Exhibit 95). Somehow B.Davis must have set "amended

M-for entry of judgment & all other matters" (Exhibit 96) for October 6, 1998.

142. Birnbaum, previously Pro Se, retains attorney Martin Bennett. Bennett submits

"Defendant's Brief on Entry of Judgment" (Exhibit 97), "Motion of Judgment Notwithstanding the

Verdict" (Exhibit 98), and a take-nothing judgment, "Motion for Entry of Judgment" (Exhibit 99).

Ray submits "William Jones' Brief in Support of Plaintiff's Objections to Defendant's Motion for

Entry of Judgment and Defendant's Motion for Judgment Notwithstanding the Verdict" (Exhibit

100).

143. On October 6, 1998 Bennett and Ray spar for about 20 minutes In front of

Zimmermann. The key question is whether Question 3 about attorney's fees had been proper, and if

it were not, whether Birnbaum had waived his right to object to that issue now, since he had not

done so at trial. Zimmermann's question to Ray probably sums it up best, something to the effect

that "If the question was not proper when it was asked, why is it proper for us to concern ourselves

now with what the jury's answer upon it should mean?" Birnbaum has been unable to obtain the
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transcript of this hearing. Zimmermann made no entry on the docket sheet of having had this

hearing on October 6, 1998.

144. Then at the end of the hearing a gathering occurs at the Bench, for about 40 minutes,

between Zimmermann, Ray, and Bennett, Birnbaum's attorney. Birnbaum had provided Bennett

with Ray's petition, his third, "Second Amended Original Petition" (Exhibit 3), submitted only one

week before the trial, Birnbaum's live pleading at the trial (Exhibit 55), and the Verdict (Exhibit 80).

145. Zimmermann issued phrases to Bennett, such a~ "!wanted to be sure you knew", and

something about Birnbaum's opinion of "the judicial system", whatever Zimmermann may have

meant about that to Birnbaum's attorney, Bennett.

146. When the gathering at the bench is concluded, Birnbaum goes out into the Courtroom

into the hall. Shortly afterwards Bennett comes into the hall, and tries to persuade Birnbaum that

for maybe $2500 paid to Ray, the whole thing could be over. Birnbaum declined the $2500

proposal Martin had brought from the Courtroom.

147. Upon information and belief Zimmermann regularly and routinely goes along with Ray

in behalf of the enterprise, as indicated by his not making further inquiry into Question 3 of the

Verdict, or the meaning under the law of ZERO damages.

More documents. hearings. and arguments

148. Zimmermann participated with Ray, at subsequent hearings on December 16, 1998, and

January 19, 1999. Again, Zimmermann made no more entries on the docket sheet.

149. Upon information and belief, Zimmermann in sitting had acquired knowledge that Ray's

Cause in Wallace's Court had been totally fraudulent from the beginning.
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Summary of Zimmermann's continuing Role as a Secret Agent of
Wallace, R.Davis, and Ray

150. Zimmermann participated with Ray, at subsequent hearings on December 16, 1998, and

January 19, 1999. Again, Zimmermann made no more entries on the docket sheet.

Summary

151. Defendants have knowingly conducted and/or participated, directly and indirectly, in

the conduct of the affairs of the Enterprise through a "pattern of racketeering activity" as defined by

Title 18, United States Code, Section 1961(5). Such racketeering activity consists of repeated

violations of the federal mail fraud statue, Title 18, United States Code, Section 1341, based upon a

scheme to defraud Birnbaum, which is described above. These predicate acts have the same or

similar purposes, results, participants, victims or methods of commission and otherwise are

interrelated by distinguishing characteristics and are not isolated events. Furthermore, the

Defendants' pattern of racketeering activity amounts to or poses a threat of continued criminal

activity.

INJURY TO BIRNBAUM

152. As a direct and proximate result of the Defendants' conduct, Birnbaum was injured by

more that $100,000 by costs of defense, cloud upon the title of his property, loss of earnings, and

mental anguish.

153. By reason of his injury, Birnbaum is entitled to recover treble damages, costs, and

reasonable attorneys' fees pursuant to Title 18, United States Code, Section 1964(c).

COUNT ONE---RICO

154. Plaintiff repeats and realleges each of the allegations contained in paragraphs 1 through
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153 as if fully set forth herein.

155. At all relevant times, Birnbaum was a "person" within the meaning of RICO, 18 U.S.C.

§§ 1961(3) and 1964(c).

156. At all relevant times, the Defendants (Conspirators) were "persons" within the meaning

of RICO, 18 U.S.C. §§ 1961(3) and 1962(c).

157. At all relevant times, the Defendants (Conspirators) formed an association-in-fact for

the purpose of extorting legal fees. This association-in-fact was an "enterprise" within the meaning

of RICO, 18 US.C. § 1961(4).

158. At all relevant times, this enterprise was engaged in, and its activities affected, interstate

and foreign commerce, within the meaning of RICO, 18 US.C. § 1962(c).

159. At all relevant times the Defendants (Conspirators) associated with this enterprise

conducted or participated, directly or indirectly, in the conduct of the enterprise's affairs through a

"pattern of racketeering activity" within the meaning of RICO, 18 U.s.C. § 1961(5), in violation of

RICO, 18 U.S.C. § 1962(c).

160. Specifically, at all relevant times, the Defendants (Conspirators) engaged in

"racketeering activity" within the meaning of 18 U.S.C. § 1961(1) by engaging in the acts set forth

above. The acts set forth above constitute a violation of one or more of the following statutes: 18

U.S.C. § 1341 (mail fraud) ; 18 US.C. § 1503 (obstruction of justice). Each of the Defendants

(Conspirators) committed and/or aided and abetted the commission of two or more of these acts of

racketeering activity.

161. The acts of racketeering activity referred to in the previous paragraph constituted a

"pattern of racketeering activity" within the meaning of 18 US.C. § 1961(5). The acts alleged were

related to each other by virtue of common participants, a common victim (The Plaintiff), a common
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~, method of commission, and the common purpose and common result of defrauding Birnbaum while

enriching the Defendants (Conspirators) and concealing the Defendants' (Conspirators') fraudulent

activities. The fraudulent scheme has continued for over four years and threatens to continue into

the indefinite future.

162. As a result of the Defendants' (Conspirators') violation of 18 U.S.C. § 1962(c), Plaintiff

was injured by direct costs of defense, cloud upon the title of his property, loss of earnings, and

mental anguish.

163. As a result of their misconduct, the Defendants (Conspirators) are liable to Plaintiff for

his injury in an amount to be determined at trial.

164. Pursuant to RICO, 18 U.S.c. § 1964(c), Plaintiff is entitled to recover threefold his

damages plus costs and attorney's fees from Defendants (Conspirators).

COUNT TWO---RICO CONSPIRACY

165. Plaintiff repeats and realleges each of the allegations contained in paragraphs 1

through 111 as if fully set forth herein.

166. At all relevant times, Plaintiff was a "person" within the meaning of RICO, 18 U.S.C.

§§ 1961(3) and 1964(c).

167. At all relevant times the Defendants (Conspirators) were "persons" within the meaning

of RICO, 18 U.S.C. §§ 1961(3) and 1962(d).

168. At all relevant times, the Defendants (Conspirators) formed an association-in-fact for

the purpose of extorting legal fees and defrauding Birnbaum. This association-in-fact was an

"enterprise" within the meaning of RICO, 18 U.S.C. § 1961(4).

169. At all relevant times, this enterprise was engaged in, and its activities affected,

.~ interstate and foreign commerce, within the meaning of RICO, 18 U.S.C. § 1962(c).
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170. As set forth in Count One, each of the Defendants (Conspirators) associated with this

enterprise conducted or participated, directly or indirectly, in the conduct of the enterprise's affairs

through a "pattern of racketeering activity" within the meaning of RICO, 18 U.S.C. § 1961(5), in

violation of RICO, 18 U.S.C. § 1962(c)

171. At all relevant times, each of the Defendants (Conspirators) were associated with the

enterprise and agreed and conspired to violate 18 U.S.C. § 1962(c), that is, agreed to conduct and

participate, directly and indirectly, in the conduct of the affairs of the enterprise through a pattern of

racketeering activity, in violation of 18 U.S.C. § 1962(d).

172. Each of the Defendants (Conspirators) committed and caused to be committed a series

of overt acts in furtherance of the Conspiracy and to affect the objects thereof, including but not

limited to the acts set forth above.

173. As a result of the Defendants' (Conspirators') violation of 18 U.S.C. § 1962(d),

Plaintiff was injured by direct costs of defense, cloud upon the title of his property, and mental

anguish.

174. As a result of the Conspiracy, each Defendant (Conspirator) is liable to Plaintiff for his

injury in an amount to be determined at trial.

175. Pursuant to RICO, 18 U.S.C. § 1964(c), Plaintiff is entitled to recover threefold its

damages plus costs and attorney's fees from the Defendants (Conspirators) ..

COUNT THREE-FRA un
176. Birnbaum incorporates by reference paragraphs 1 through 161 as iffully repeated here.

177. Defendants made misrepresentations of material facts and failed to inform Plaintiff of

material facts.

178. Defendants knew or should have known of the falsity of their representations to Plaintiff
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or of the incompleteness of their statements to Plaintiff at the time that they were made.

179. Defendants' misrepresentations, omissions, and concealment of material facts were

made intentionally or recklessly for the purpose of inducing Plaintiff to submit to their scheme, and

were made with reckless and utter disregard as to their truthfulness ore completeness.

180. Plaintiff reasonably and justifiably relied to his detriment on the truthfulness of

defendants' misrepresentations and on the completeness of defendants' disclosures of material facts.

But for the defendants' misrepresentations, omissions, and concealment of material facts, Plaintiff

would not have been subjected to the trials and tribulations he was forced to endure.

181. As a direct and proximate result of the defendants' intentional misrepresentations,

omissions, and concealment of material facts, Plaintiff has been damaged by direct costs of defense,

cloud upon the title of his property, loss of earnings, and mental anguish.

182. Defendants' conduct was knowing, intentional, with malice, demonstrated a complete

lack of care, and was in conscious disregard for the rights of Plaint iff. Plaintiff is therefore entitled

to an award of punitive damages.

PRA YER FOR RELIEF

183. Wherefore, Birnbaum respectfully requests that judgment be entered against

Defendants Richard L. Ray, Tommy W. Wallace, James B. Zimmermann, Richard Davis, Pat

McDowell, Leslie P. Dixon, Kerry Young, Betty Davis, Becky K. Malone, and William B. Jones

each of them jointly and severally:

(a) In an amount not less than $100,000 upon the First claim for Relief, for violation of Title
18, United states Code, Section 1962( c), including prejudgment interest, and the sum
trebled pursuant to Title 18, United States Code, Section 1964(c);

(b) In an amount not less than $100,000 upon the Second claim for Relief, for violation of
~ Title 18, United states Code, Section 1962( d), including prejudgment interest, and the sum

trebled pursuant to 1'itle 18,United States Code, Section 1964(c);
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(c) In an amount not less than $100,000 upon the Third claim for Relief, for Gross
Negligence.

(d) For the costs of suit including reasonable attorneys' fees, if any, in accordance with
Title 18, United states Code, Section 1964( c);

(e) Pre-judgment interest at the maximum rate allowed by law;

(f) Post-judgment interest at the maximum rate allowed by law;

(g) Punitive damages in such amount as the jury may award in its discretion;

(h) A permanent Injunction against all Defendants prohibiting further fraudulent activities as
alleged in this Complaint; and

(i) All such other relief, legal and equitable, special or general, as the Court deems proper and
just.

BIRNBAUM HEREBY DEMANDS A TRIAL BY JURY.

G. D vid Westfall
State Bar No. 21224000
700 Renaissance Place
714 Jackson Street
Dallas, Texas 75202
(214) 741-4741
(214) 741-4746 Facsimile

CERTIFICATE OF SERVICE
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF TEXAS

DALLAS DIVISION

Plaintiff

)
))-

) CIVIL ACTION NO. 3-99CV0696-R
)
)
)
)

uno BIRNBAUM

VS.

RICHARD L. RAY, et al

Defendants

BRIEF IN SUPPORT OF PLAINTIFF'S RESPONSE TO
DEFENDANTS RAY, WALLACE, ZIMMERMAN, R. DAVIS, MCDOWELL, DIXON, B.

DAVIS, MALONE, AND JONES' MOTIONS TO DISMISS UNDER
RULEl2(b)(6),ALTERNATIVELY UNDER RULE 7(a) FRCP "SHULTEA" FOR

ABATEMENT OF THIS ACTION

TO THE HONORABLE JUDGE OF SAID COURT:

COMES NOW PlaintiffUdo Birnbaum, in response to the Defendants Ray, Wallace,

Zimmerman, R. Davis, McDowell, Dixon, B. Davis, Malone and Jones' Motions and files his

response.

Plaintiffs First Amended Complaint alleges RICO claims with painstaking specificity

and detail. These allegations not only provide Defendants with sufficient notice of RICO claims,

but also set out distinct RICO "persons" and "enterprises" and various RICO injuries.

Defendants' Motions to Dismiss and Motions for Abatement should therefore be denied.

THE LEGAL STANDARD UNDER FEDERAL RULE OF CIVIL PROCEDURE 12(b)(6)

Motions to Dismiss "are not favored and should be granted sparingly and with caution."

Dann v. Studebaker-Packard Corp., 288 F.2d 201,215-26 (6th Cir. 1961). A Motion to Dismiss

under Federal Rule Civil Procedure 12 (b)(6) must be denied "unless it appears beyond doubt

that the Plaintiff can prove no set of facts in support of his claims which would entitle him to
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· .
relief" United States v. Frank B. Killian Co., 26-9F.2d 491,493 (6th Cir. 1959)(quoting Conley

v. Gibson, 355 U.S. 41, 45-46 (1957». In making this determination, the Court should not look

beyond the face of the complaint and any matter incorporated by reference. See Dann, 288 F.2d

at 215. "The District Court must construe the complaint in a light most favorable to the Plaintiff,

[and] accept all of the factual allegations as true .... When an allegation is capable of more than

one inference, it must be construed in the Plaintiff' favor." Colombia Natural Resources, Inc. v.

Tatum, 58 F.3d 1101, 1109 (6th Cir. 1995).

REQUIREMENTS OF CIVIL RICO

A. PlaintiWs First Amended Complaint alleges racketeering activity with particularity

Plaintiff s First Amended Complaint and Appendix contain numerous pages of

particularized pleadings specifically setting forth details of Defendants' racketeering activities

and their pattern of conduct. The 6th Circuit has held that the particularity requirements of Rule

9(b) is satisfied for RICO claims when the complaint "provided adequate notice [to Defendants]

of why they are being sued" such that Defendants are "capable of preparing a responsive

pleading." Michaels Bldg. Co. v. Ameritrust Co., N. A., 848 F.2d 674, 681 (6th Cir.

1988)(reversing the trial court's dismissal of a RICO complaint under Rule 9(b».

The pleadings requirements of Rule 9(b) must be read in conjunction with the liberal
i

pleading policy of Rule 8, which requires only "a short and plain statement of the claim". Id at

679. In applying these rules in a RICO case, this court has noted: "Therefore, if the pleadings

place Defendant on notice of the precise misconduct or fraudulent acts claimed, as an alternative

to pleading the time, date and places of the wire and fraud violations, Rule 9(b) is satisfied."

Cincinnati Gas & Elec. Co. v. General Elec. Co., 656 F.Supp. 49, 76 (S.D. Ohio 1986).

Brief'in Support of Plaintiff's Response to Motion to Dismiss Under Rule 12(b)(6) ... - 8
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n Plaintiff has described with sufficient particularity the facts and circumstances

surrounding the racketeering activity and pattern of conduct by Defendnats and the enterprise in

his First Amended Complaint, p. 28-151, and Plaintiff hereby incorporates by reference his First

Amended Complaint as if fully set forth herein.

B. Plaintiff's allegation of the existence of a RICO Enterprise is pled with sufficient
particularity

Plaintiff's allegation of the existence of a RICO Enterprise is pled with sufficient
particularity in Plaintiff's First Amended Complaint, which includes an Appendix containing 104
exhibits.

C. Plaintiff has alleged a cognizable RICO injury

Plaintiff was the direct target, along with others, of the pattern of racketeering activity

perpetrated by Defendants. This racketeering activity was the proximate cause of damage to

Plaintiff as alleged in the First Amended Complaint, and as the evidence adduced and to be

adduced will substantiate at trial.

DEFENDANTS ARE NOT ENTITLED TO THE DEFENSES OF IMMUNITY ALLEGED

Each Defendant claiming immunity acted in violation of clear and specific constitutional

and statutory provisions, for which they are properly liable. Regarding each predicate act or

setting, each such Defendant participated as indicated there, each in their individual capacity, in

behalf of the alleged enterprise, by not acting in their proper judicial, prosecutorial,

administrative, or executive capacity, as would have been appropriate under the circumstances

and in accordance with the oath of their offices or duties of their positions. (Par. 26, First

Amended Complaint.)
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These public servant defendants participated on behalf of an enterprise, through repeated

violations of Title 18 U.S.C. § 1341 (mail fraud), by a scheme or artifice to deprive Plaintiff of

his constitutional right of due process and against obstruction of justice, and the intangible right

of honest services. (Title 18 U.S.C. § 1346. The term "scheme or artifice to defraud" includes a

scheme or artifice to deprive another of the intangible right of honest services").(Par. 27, First

Amended Complaint)

A. Judicial Immunity

The United States Supreme Court has held that officials who seek exemption from

personal liability have the burden of showing that such as exemption is justified by overriding

considerations of public policy. Forrester v. White, 484 U.S. 219, 108 S.Ct. 538, 545 (1988).

When judges tortiously injure other citizens by acting in violation of clear and specific

constitutional or statutory provisions, they are properly held liable, and courts have indicated that

they then lack jurisdiction. Jacobson v. Schaefer, 441 F.2d 127 (7th Cir. 1971); Barksdale v.

Ryan, 398 F.Supp. 700, 702 (N.D. Ill. 1974); McVea v. Walker, 11 Tex. Civ. App.46, 31

S.W.839 (1895).

It was not a judicial act for a judge to participate in a conspiracy to deprive a person of

his civil rights, and for such conduct, liability properly attaches. Crowe v. Lucas, 595 F.2d 985

(5th Cir. 1979). It is clear that the courts have readily found acts away from the court or judicial

chambers to be non-judicial acts. Thomas v. Sams, 734 F.2d 185 (5th Cir. 1984); Brewer v.

Blackwell, 692 F.2d 387 (5th Cir. 1982); Sevier v. Turner, 742 F.2d 262 (6th Cir. 1984); Lopez v.

Vanderwater, 620 F.2d 1229 (7th Cir. ), cert. dismissed, 449 U.S. 1028 (1980); Harris v. Harvey,

605 F.2d 330 (7th Cir. 1979); Apton v. Wilson, 506 F.2d 83 (D.C. Cir. 1974); Cronovich v. Dunn,

573 F. Supp. 1330 (E.D. Mich. 1983).
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~) Judges have been held liable in tort for all damages arising from every illegal act

committed in the exercise of their ministerial powers or in the discharge of their ministerial

duties. Supreme Court v. Consumers Union, 446 U.S. 719 (1980)~ Duffin v. Summerville, 9 Ala.

App. 573,63 So. 816 (1913), cert. denied, 187 Ala. 403, 65 So. 779 (1914)~ Roerig v. Houghton,

144 Minn. 231, 175 N.W. 542 (1919)~ Bannister v. Wakeman, 64 Vt. 203" 23 A.585 (1871)~

Green and the Hundred of Buccles-Churches case, 74, Eng. Rep. 294 (C.P. 1589). Moreover.

when the law assigns to judicial officers certain ministerial duties. they are liable for

refusing or neglecting to perform them. Grider v. Tally, 77 Ala. 422 (1884); Poole v. Clase,

455 N.E.2d 953 (Ind. Ct. App. 1983)~Pruitt v. Turner, 336 S.W.2d 440 (Tex. Ct. App. 1960).

Even though a judge's act is performed within his courtroom or chambers, if it is utterly

unrelated to the performance of any official judicial duty, he is not immune from tort liability

and his act is judged for the purposes of civil liability, just like the act of any other private

individual. (Footnote 258 p.167 -for citation)

Remarking that "it is not a judicial function for a judge to commit an intentional tort even

though the tort occurs in the courthouse," a federal court denied a judge's motion to dismiss when

the Plaintiff alleged the judge had denied him an opportunity to consult with counsel, used

abusive language to him, subjected him to public disgrace and humiliation, and unlawfully

compelled him to post a bond to secure his release. Yates v. Village of Hoffman Estates, 209 F.

Supp. 757 (N.D. Ill. 1962).

Equally unrelated to proper performance of any judicial function is indulgence by judges

in threats of physical abuse to persons in their courtrooms and they were deemed not deserving

of any judicial immunity and were subject to the customary rules governing tort liability of

private citizens. Ammons v. Baldwin, 705 F.2d 1443 (5th Cir. 1983).
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Judges are liable for their torts committed before judicial proceedings have commenced.

Thus, when they enter into conspiracies to subvert justice or deprive citizens of their

constitutional rights, such acts entered into prior to the judicial proceedings have often resulted

in civil liability for the judge's torts. In a representative case, when a judge and others had met

together and maliciously and without cause actually entered into an agreement and conspiracy to

prosecute the Plaintiff, the Minnesota Supreme Court stated:

It cannot be doubted that such a conspiracy, previously formed, and carried out by
such a gross perversion and abuse of legal process and proceedings would subject
all the parties engaged in it to liability to the party injured and aggrieved. The act
of entering into such an agreement was not done in the courts of any judicial
proceeding, or in the discharge of any judicial function or duty.

Stewart v. Cooley, 23 Minn. 347 (1877).

Recognizing that conspiracies by judges with other persons to abuse process, to subvert

the judicial process, to falsely arrest and imprison citizens, and to defame persons are utterly

unrelated to essential judicial functions, the courts have been willing to deny judicial immunity

who have so conspired and to subject them to the customary norms of tort liability governing

private individuals. Kalb v. Luce, 234 Wis. 509,291 N.W. 841 (1940). When a judge conspired

with others with the malicious and wrongful purpose of depriving Plaintiff of his property, an

Oregon court held the judge civilly liable to the injured party. Shaw v. Moon, 117 Or. 558, 245

P. 318 (1926).

There are a number of well-reasoned cases under the federal civil rights statutes

recognizing civil liability for judges guilty of conspiracies. The Fifth Circuit recognized that a

Plaintiff stated a cause of action when a judge allegedly conspired non-judicially with others to

prevent a citizen from securing a business license. Slavin v. Curry, 574 F.2d 1256 (5th Cir 1978).

A judge is not immune if his actions are deemed "non-judicial." If the allegations are true, the
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->. judge'g actiong in engaging in the conspiracy would not be a part of a function normally
)

performed by a judge.

Judge Richard Posner, an outstanding jurist on the Court of Appeals for the 7thCircuit,

wrote in 1986:

In a society that prides itself on subjecting even its highest officials to the
restraints of law ... the grant of absolute immunity from civil liability-immunity
that is to say, from such liability even from deliberate wrong doing-must be
confined to situations where such immunity is not merely convenient but
essential.

Forrester v. White, 792 F.2d 647, 659 (7thCir. 1986)(dissent). The Seventh Circuit's majority

position was repudiated by the United States Supreme Court in Forrester v. White, 484 U.S. 219

(1988) (finding that judges are not absolutely immune when acting in an administrative

capacity).

When judges tortiously injure other citizens by acting in violation of clear and specific

constitutional or statutory provisions, they are properly held liable, and some courts have

indicated that they then lack jurisdiction. Jacobson v. Shaefer, 441 F.2d 127 (7thCir. 1971)

It is "the nature of the function performed, not the identity of the actor who performed it, that

informjs] our immunity analysis. " Forrester v. White, 484 U.S. at 225-29, S. Ct. at 453-55.

The words "due administration of justice " (J8 U.S.c. 1503, Obstruction of Justice)

import afree andfair opportunity to every litigant in a pending cause in afederal court to learn

what he may learn concerning material facts, and to exercise his option as to introducing .

testimony as to suchfacts. Wilder v. U.S. W Va. 1906, 143 F. 433, 74 C.C.A. 567, certiorari

denied 27 S.CT. 787, 204 U.S. 674, 51 L.Ed. 674.

In Mireles v. Waco, 502 U.S. at 11, 112 Ct. at 288, the United States Supreme Court

reiterated the longstanding rule that absolute judicial immunity is overcome in only two rather

Briefin Support of Plaintiff's Response to Motion to Dismiss Under Rule J 2(b)(6) ... - 13



narrow sets of circumstances. A judge is not immune from liability for nonjudicial actions,

meaning actions not taken in the judge's judicial capacity. As an example of this nonjudicial

actions exception, the Supreme Court cited to its opinion in Forrester v. White, 484 U.S. at 225-

29, S. Ct. at 453-55, in which it held that ajudge was not immune from liability for allegedly

having engaged in illegal discrimination when firing an employee:

As Forrester instructs, it is "the nature of the function performed, not the identity of the

actor who performed it, that inform[s] our immunity analysis."

Because the threat of personal liability for damages can inhibit government
officials in the proper performance of their duties, various forms of official
immunity from suit have been created. Aware, however, that the threat of such
liability may also have the salutary effect of encouraging officials to perform their
duties in a lawful and appropriate manner, this Court has been cautious in
recognizing absolute claims other than those decided by constitutional or statutory
enactment. Accordingly, the Court has applied a 'functional' approach under
which the nature of the functions entrusted to particular officials is examined in
order to evaluate the effect that exposure to particular forms ofliability would
likely have on the appropriate exercise of those functions.

Forrester v. White at 5.42-543.

Judges have long enjoyed absolute immunity from liability in damages for their
judicial or adjudicatory acts, primarily in order to protect judicial independence
by insulating judges from vexatious actions by disgruntled litigants. Truly
judicial acts, however, must be distinguished from the administrative, legislative,
or executive functions that judges may occasionally be assigned by law to perm.
It is the nature of the function performed -- adjudication -- rather than the identity
of the actor who performed it -- a judge -- that determines whether absolute
immunity attaches to the act.

Forrester v. White at 543-545.

And the Court went on to say, " Such considerations have led to the creation of various

forms of immunity from suit for certain government officials. Aware of the salutary effect the

threat of liability can have, however, as well as the undeniable tension between official

immunities and the ideal of the rule oflaw, this Court has been cautious in recognizing claims
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that government officials should be free of the obligation to answer for their acts in court.

Running through our cases, with fair consistency, is a "functional" approach to immunity

questions other than those that have been decided by express constitutional or statutory

enactment. Under that approach, we examine the nature of the function with which a particular

official or class of officials has been lawfully entrusted, and we seek to evaluate the effect that

exposure to particular forms ofliability would likely have on the appropriate exercise of those

functions. Officials who seek exemption from personal liability have the burden of showing

that such an exemption is justified by overriding considerations of public policy, and the

Court has recognized a category of "qualified" immunity that avoids unnecessarily

extending the scope of the traditional concept of absolute immunity."

There has been absolutely no adjudication of any kind upon Birnbaum's claims and causes

of action, and the judges could not have conceivably been acting in a judicial capacity upon

Birnbaum. All of the illegal acts and/or participation in the conspiracy and RICO scheme by all

of the judges was possible because of the positions they held and their personal participation

with each other and the other defendants in this cause.

Issues of facts underlying immunity depend on facts peculiarly within knowledge and

control of the defendants, (Schultea v. Wood, 47 F.3d 1427 (5th Cir. 1995)(en bane) ), and the

defendants are in a much better position than the Plaintiff to know the untenable position of an

absolute immunity defense .

...[W]hen it is beyond reasonable dispute that a judge acted out of
personal motivation and has used his judicial office as an offensive
weapon to vindicate personal objectives, and it further appears that
no party has invoked the judicial machinery for any purpose at all,
then the judge's actions do not amount to 'judicial acts.' These
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nonjudicial acts ...are not cloaked with judicial immunity from suit
under [42 U.S.C.A.] §1983.

Harper v. Merckle, 638 F.2d 848,859 (5th Cir. 1981).

Where judicial immunity is not available to the judge, it cannot then be extended to his

court coordinator who actively participated in the conspiracy in furtherance of the RICO scheme

where she too knowingly committed intentional torts. An intentional tort cannot be considered a

normal function of the delegating judge.

B. Prosecutorial Immunity

Plaintiff does not dispute Defendants' proposition that a prosecutor enjoys absolute

immunity from civil suit from initiating and pursuing a criminal prosecution. Imbler v.

Pachtman, 424 U.S. 409, 430, 96 S.Ct. 984,47 L.Ed.2d 128 (1976). However, a prosecutor does

not enjoy absolute immunity for acts of investigation or administration. Hart v. 0 'Brien, 127

F.3d 424,439 (5th Cir. 1997)(citing Buckley v. Fitzsimmons, 509 U.S. 259, 273, 113 S.Ct. 2606,

2615, 125 L.Ed.2d 209 (1993».

Furthermore whoever engages in prohibited patterns of racketeering activities comes

within the purview of this chapter, including public officials. U.S. v. Mandel, 415 F.Supp. 997,

supplemented 415 F.Supp. 1025 (D.C.Md 1976.)

Plaintiffs allegations concerning Dixon never assert a cause of action for her initiation or

prosecution of criminal complaints. In fact, Plaintiffs cause of action is for Dixon's perjurious

testimony in a civil suit against Plaintiff as part of her participation in the scheme and conspiracy

to deprive Plaintiff of his constitutional rights of due process and against obstruction of justice.

Dixon has never initiated or prosecuted a criminal complaint against Plaintiff since the matter in
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which she testified was a civil matter, she was not and could not have been acting in her

prosecutorial capacity. (See Plaintiff's First Amended Complaint, p. 113-115.)

Plaintiff asserts that Dixon does not enjoy absolute prosecutorial immunity for her acts

and omission concerning her testimony. As such Dixon is not entitled to the defense of

prosecutorial immunity.

PLAINTIFF'S CLAIMS ARE NOT TIME BARRED

Defendants argue that the racketeering actions dating back to 1994, alleged in Plaintiffs

original complaint, are outside the four-year statute of limitations since Plaintiff filed his

complaint on March 30, 1999. Plaintiff does not dispute the well-established rule that civil

RICO claims are subject to a four-year statute oflimitations. Agency Holding Corp. v. Malley-

Duff & Assocs., 483 U.S. 143, 156, 107 S.Ct. 2759, 97 L.Ed.2d 121 (1987).

The United States Supreme Court acknowledged a split among the circuits regarding

whether a RICO cause of action accrues upon discovery of the injury alone or upon the discovery

of both the injury and the pattern of racketeering activity. Klehr v. A.a. Smith Corp., _ U.S.

-J 117 S. Ct. 1984, 1989, 138 L.Ed.2d 373, 384 (1997). The Fifth Circuit then expressly

established that a RICO cause of action accrues upon the discovery of the injury in question.

Rotella v. Wood, 147 F.3d 438,440 (5th Cir. 1998).

At issue is when Plaintiff discovered the injury he sustained, not when the racketeering

activity began. The beginning of Plaintiffs discovery was on or about July 22, 1997 when

McDowell appeared in the case. Furthermore the pattern of racketeering activity is ongoing and

to date Plaintifff has not received a judgment in his underlying civil matter. Applying the four
,

year statute oflimitations for civil RICO claims, Plaintiffs complaint was timely filed on March

30, 1999. Plaintiffs civil RICO claims are not barred by the statute of limitations.
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Having filed his complaint on March 30, 1999, Plaintiiftimely and properly filed his

complaint within the four year statute of limitations.

CONCLUSION

For the foregoing reasons PlaintiffUdo Birnbaum respectfully requests that Defendants'

Motions be denied.

Respectfully submitted,

G. David Westfall
Law Office ofG. David Westfall, P.C.
State Bar No. 21224000
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714 Jackson Street
Dallas, Texas 75202
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