
IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF TEXAS

DALLAS DIVISION

JERRY MICHAEL COLLINS,

Plaintiff,

§
§
§
§
§ CIVll.. ACTION NUMBER 399CV0641-P
§
§
§
§

VS.

RICHARD LAWRENCE, et al.

Defendants.

BRIEF IN SUPPORT OF PLAINTIFF'S
RESPONSE TO DEFENDANTS' WALLACE, ZIMMERMAN AND DIXON'S

MOTION FOR SUMMARY JUDGMENT

TO THE HONORABLE UNITED STATES DISTRlCT JUDGE:

COMES NOW, Jerry Michael Collins, Plaintiff in the above-numbered and styled cause,

pursuant to Federal Rule of Civil Procedure 56 and hereby submits Plaintiff's Briefin Support of

Plaintiff's Response to Defendants Tommy Wallace, James Zimmerman, and Leslie Dixon's,

Motion for Summary Judgment and in support thereof would show the Court as follows:

In support of Plaintiff's Response and Brief in Support of Plaintiff's Response to

Defendants' Motions for Summary Judgment, Plaintiff relies on all supporting documents;

affidavits, briefs, etc. filed in response to the other Defendants' motions for summary judgment.
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STATEMENT OF THE GENUINE ISSUES OF FACT

1. Whether Defendants conspired to and/or did deprive Plaintiff of his constitutional rights of

due process of law and honest judicial administration.

2. Whether Defendants conspired to and/or did obstruct justice with regard to Plaintiff.

3. Whether Defendant Wallace is entitled to judicial immunity based on acts that Plaintiff

asserts did not constitute "judicial acts" and deviated from Defendant's judicial capacity.

4. Whether Defendant Dixon was acting in a prosecutorial role, entitling her to prosecutorial

immunity.

REQUIREMENTS OF CIVIL RICO

A. Plaintiff's claims are not time barred

Defendants argue that the racketeering actions dating back to 1994, alleged in Plaintiff's

original complaint, are outside the four year statute of limitations since Plaintiff filed his complaint

on March 30, 1999. Plaintiff does not dispute the well established rule that civil RICO claims are

subject to a four year statute oflimitations. Agency Holding Corp. v. Malley-Duff & Assocs., 483

U.S. 143, 156, 107 S.Ct. 2759, 97 L.Ed.2d 121 (1987).

The United States Supreme Court acknowledged a split among the circuits regarding

whether a RICO cause of action accrues upon discovery of the injury alone or upon the discovery

of both the injury and the pattern of racketeering activity. Klehr v. A.D. Smith Corp., _ U.S.

-' 117 S. Ct. 1984, 1989, 138 L.Ed.2d 373, 384 (1997). The Fifth Circuit then expressly

"established that a RICO cause of action accrues upon the discovery of the injury in question.

Rotella v. Wood, 147 F.3d 438,440 (5th Cir. 1998).

Plaintiff's Briefin Support of his Response to Defendants Wallace, Zimmerman, Dixon's
Motions for Summary Judgment Page 6

. ,



At issue is when Plaintiff discovered. the injury he sustained, not when the racketeering

activity began. The beginning of Plaintiff's discovery was on or about July 17, 1995 when his

residence was unlawfully searched and numerous business and personal files (among other things)

were seized from his home. This was when Plaintiff first discovered the injury. Applying the four

year statute of limitations for civil RICO claims, Plaintiff's complaint was timely filed on March

30, 1999. Plaintiff's civil RlCO claims are not barred by the statute oflimitations.

Having filed his complaint on March 30, 1999, Plaintiff timely and properly filed his

complaint within the four year statute of limitations.

B. Conspiracy Nlegations sufficient to withstand Motion for Summary Judgment

Plaintiff's First Amended Complaint contains numerous fact specific allegations of

conspiracy, active cooperation and joint conduct of Defendants. The allegations contained in

Plaintiff's First Amended Complaint in addition to the fact specific affidavit of Plaintiff, attached

hereto as Exhibit A and incorporated herein by reference for all purposes as if set forth fully

herein, are sufficiently specific conspiracy allegations to withstand a motion to dismiss and in the

case at bar a motion for summary judgment where there are, as Plaintiff demonstrates, facts that

show genuine issues of material and disputed facts.

There is ample basis for contending that there was joint conduct and a conspiracy to

deprive the Plaintiff of his rights and property:

Defendant Wallace

Wallace acted in concert with Betty Davis his Court Coordinator, Leslie Dixon the District

Attorney for Van Zandt County, Roxie Cluck (attorney for Jenna Scott) and others with the

intention and scheme in mind to deprive Plaintiff of his constitutional rights of due process,
'. -'
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against unlawful search and seizure, for honest and due judicial administration, in violation of

statutory provisions prohibiting obstruction of justice. The scheme involved keeping Plaintiff tied

up in court, delaying and denying Plaintiff s motions, misrepresenting and concealing material

facts from Plaintiff concerning hearing and trial dates for his legal proceedings with the intent that

Plaintiff would not be able to appear timely for certain hearings and other settings improperly

noticed.

Plaintiff wrote Wallace letters on two occasions describing an assault upon Plaintiff at

Wallace's courthouse, just outside his courtroom, just prior to the September 11, 1995 hearing

(which was continued). Wallace did nothing. Wallace did not respond. When Plaintiff physically

went to the courthouse to speak with Wallace, Wallace's bailiff explained that the Judge said to

take the matter to Dixon. (See Exhibits A and 18.)

On the September 21, 1995 hearing Wallace was visibly angry with Plaintiff, despite the

fact that this was Plaintiffs first appearance before Wallace. It was clear to Collins that Wallace

knew who Collins was and knew a great deal of information about him before Plaintiff ever set

foot in Wallace's courtroom.' Wallace's demeanor and comments in the courtroom evidenced his

bias and evident partiality. He raised his voice saying "Hurry up," admonishing Plaintiff, "you get

you a lawyer." He stood up from the bench after granting temporary injunction against Plaintiff,

and as he was storming off, he continued talking to Plaintiff and pointing his finger at Plaintiff

saying" you have until tomorrow to get your things." (See Exhibit A.)

'Wallace had been notified that the County was a Defendant in a separate civil legal
proceeding filed by Collins against the County and other County officials for violations of his civil
rights. Furthermore, there had been more than one front page newspaper article in the local
newspapers about Collins' lawsuit against the County. (See Exhibit 2.)

"".
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Wallace intentionally denied Plaintiff's requests for dismissal and/or nonsuit, and it was

clear that such denials were for no other reason that part of a conspiracy to keep Plaintiff in court,

as evidenced by Wallace's comment, "I'm sure Mr. Collins would have withdrawn earlier ifhe

could have." (See Exhibits A and 23.)

Joyce Fugate the County Tax Collector refused to provide Plaintiff appropriately

requested tax information on his registered van, saying she would not furnish the information

without at court order from Wallace. (See Exhibit A) Wallace obviously contacted Fugate and

warned her not to provide the information to Plaintiff

WaIlace never responded to Plaintiff's requests and motions for a copy of the September

21, 1995 statement offacts. Neither he nor his court coordinator ever responded. When Plaintiff

called and requested to speak with Wallace, Betty Davis once said he was not there; and once he

was tied up. She never return the calls Plaintiff placed to the Judge or those made to her. It is

clear that Wallace did not want Plaintiff to obtain a copy of the statement of facts because of his

comments and demeanor. (See Exhibit A)

Wallace conspired with Betty Davis, and Roxie Cluck to have a hearing in Plaintiff's

absence on the Motion for NonSuit and did have a hearing on June 23, 1997 in Plaintiff's absence

without notifying Plaintiff of such a hearing and without making a record of the proceeding. (See

Exhibit A) The court reporter Linda Bragg stated, " .. .1 was the reporter for that day, but I did

not report anything having to do with your case." (See Exhibit 39.)

Roxie Cluck (opposing counsel in the divorce proceeding) filed the Motion for NonSuit in

February 1997 and mailed it to Plaintiff at an address which she knew was not Plaintiff's current

address. Plaintiff had notified Cluck and the court in writing of his current address in Galveston.
:,..
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~ Neither the court nor opposing counsel ever notified Plaintiff of the hearing date on the Motion

for NonSuit. (See Exhibit A.) The copy Plaintiff received contained blanks to be filled in under

the fiat. (See Exhibit 32.)

Wallace conspired with Betty Davis and others to conceal from Plaintiff the trial setting of

another legal proceeding I had filed against Wallace and the County (Cause No. 97-109 in

Wallace's court). Wallace and B. Davis never granted Plaintiff any of his requests for hearings in

cause number 97-109. (See Exhibit 40.) On May 9, 1998 Plaintiff requested the Wallace Court

via Betty Davis set the Collins v. Cluck, et al. matter for trial. (See Exhibit 40.) Wallace and B.

Davis conspired to and prepared a jury trial notice dated May 14, 1998, but waited six days to

mail it. (It was postmarked May 20.) (See Exhibit 41.) May 20 is one day after the deadline for

the parties to submit their list of exhibits, depositions, jury instructions, etc. The notice required

submission no later than May 19, 1998. Because of the Memorial Day Holiday, Wallace and B.

Davis expected that Plaintiff would not receive the jury trial notice on Tuesday, May 26.

Knowing that Plaintiff would not receive proper or timely notice of the Collins v. Cluck et

al. Jury trial, Wallace expected that Plaintiff would not know to appear for trial on May 26, 1998,

so Zimmerman was assigned to the case. (See Exhibit 38.)

On one occasion when Plaintiff visited the Wallace court and spoke with B. Davis about a

setting Plaintiff needed in order to be ready for the summary judgment hearing on August 28,

1998. B. Davis told Plaintiff that Wallace said to set everything on the same day. Plaintiff

explained to B. Davis that it was not fair because there was information that hr needed in order to

be prepared for the Motion for Summary Judgment hearing. Before she could reply, a man's

voice behind Plaintiff said, "It sounds fair to me." It was Judge Wallace standing behind Plaintiff
/"., :~'-.
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in the Court Coordinator's office in his street clothes.

Defendant Dixon

Dixon conspired and/or did participate in a scheme by which Defendants deprived Plaintiff

of his constitutional right of due process, unlawful search and seizure, right to due process

unfettered and without obstruction of justice. There is ample evidence of her active participation

in the conspiracy as follows.

Plaintiff complained on more than one occasion to Dixon about Defendant Parrish (a Van

Zandt County Constable) and others breaking into his home and stealing his business and personal

property. (See Exhibits A and 13.) Despite Plaintiff's repeated requests for help to Dixon, she

refused to act on, investigate, or even involve her office with complaints and criminal allegations

Plaintiff made against county officials and others.

When Wallace's bailiff informed Plaintiff that the Judge said to take the assault matter

(that occurred in September 1995) to Dixon, Plaintiff immediately went to Dixon's office and was

referred to an investigator named Sullivan. Sullivan took Plaintiff's letter to the copy machine.

While Plaintiff was standing only 10 feed away from Sullivan, Plaintiff saw Dixon bump into

Sullivan and ask him what he was doing. She told him, "Our office is not getting involved in that

matter." (See Exhibit A.) The entire encounter between Sullivan and Dixon did not take more

than 5 to 10 seconds.

C. Circumstantial evidence is sufficient to establish conspiracy

Circumstantial evidence alone can establish the existence of a conspiracy and just because

the Defendants deny the existence of the conspiracy does not entitle them to a judgment.

Conspirators rarely formulate their plans in ways susceptible of proof by evidence. Crowe v.

Plaintiff's Brief in Support of his Response to Defendants Wallace, Zimmerman, Dixon's
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Lucas, 595 F.2d 985,993 (5th Cir. 1979). If there is evidence ofa circumstantial nature that

would allow a jury to find that a conspiracy existed, then the Court cannot remove the case from a

jury to prevent a trial over the claims of conspiracy. The United States Supreme Court made this

clear in Adickes v. S.H. Kress & Co., 398 U.S. 144 (1970).2 In Adickes the Supreme Court said it

was error to grant a summary judgment and not allow a claim of conspiracy to go to the jury.

The Supreme Court in Celotex v. Catrett, 477 U.S. 317 (1986) said Adickes was still good law

and did not reverse the holdings in Adickes v. S.H. Kress & Co.

To have an actionable conspiracy claim, the Plaintiff must establish (1) the existence of

any express or implied agreement among the Defendants to deprive them of their constitutional

rights, and (2) an actual deprivation of those rights resulting from that agreement. Ting v. United

States, 927 F.2d 1504, 1512 (9th Cir. 1991); see also, Pfannstiel v. Marion, 918 F.2d 1178, 1187

(5th Cir. 1990). A conspiracy does not require an overt act. United States v. Skillman, 922 F.2d

1370, 1373 n.2 (9th Cir. 1990). Once a conspiracy is established, the Defendant must only have a

slight connection to link him with the conspiracy. United States v. Skillman, 922 F.2d 1370, 1373

2The Plaintiff in Adickes was a "white" civil rights worker. Ms. Adickes, after being
refused service at a lunch counter, was arrested when she left the store. She was arrested for the
groundless charge of vagrancy. In a suit against the arresting officers and Kress, S.H. Kress and
Company filed summary judgment and submitted an affidavit from its manager saying that the
decision to arrest the Plaintiff Adickes was made soley by a police officer without any direction,
etc. from Kress's store manager or employees. In response to this Adickes demonstrated,
throught eh sue of circumstantial evidence, that S.H. Kress & Co. 's manager and employees ahd
consulted with one another and the police, presumably about her arrest, before the arrest
occurred. Adickes said that because Kress had not demonstrated that the arresting police officer
was not present when she was refused service wile she was in the company of her black friends,
thatKress was not entitled to a summary judgment. The Supreme Court agreed and said in order
to be entitled to summary judgment that it ws incumbent for Kress to demonstrate that there was
no policemen in the store when Adickes was refused service.
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(9th Cir. 1990) (citing United States v. Hernandez, 876 F.2d 774, 770 (9th Cir.~, cert. denied,

493 U.S. 863, 110 S.Ct. 179, 107 L.Ed.2d 135 (1989». Anyone who commands, directs,

advises, encourages, procures, instigates promotes, controls, aids, or abets a wrongful act by

another, is regarded by the law as being just as responsible for the wrongful act as the one who

actually committed it. Grandstaffv. City of Borger, 767 F.2d 161, 168 (5th Cir. 1985).

ALLEGED IMMUNITIES

A Absolute Judicial Immunity

The United States Supreme Court established that judge's actions enjoyed absolute

judicial immunity for ''judicial acts." Stump v. Sparkman, 435 U.S. 349 (1978). Stump cited

McAlester v. Brown, 469 F.2d 1280 (5th Cir. 1972) approvingly for the factors taken into

consideration in determining whether a "judicial act" was involved.

The four factors McAlester outlined are whether (1) the precise act complained of is a

normal judicial function; (2) the acts! events occurred in the courtroom or in chambers; (3)

controversy centered around the case pending before the court; and (4) acts arose directly out of a

visit to the judge in his official capacity.

As Plaintiff has alleged in his complaint (See Plaintiff's First Amended Complaint) and

detailed in his Affidavit, attached hereto and incorporated herein as if set forth fully, one of his

encounters with Wallace occurred on or about August 21, 1998 when Plaintiff went to the court

and asked Betty Davits to schedule a hearing prior to August 21, 1998 pursuant to Plaintiff's

previously filed Motion to Order Production of the Statement of Facts. She responded that the

judge told her to set everything for August 28, 1998 so Plaintiff's hearing on his Motion would be

on that date. Plaintiff protested, explaining that in order to be prepared for the hearing set for
~' ..•
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August 28, he needed a hearing on his motion. He felt that it was not fair. A man's voice from

behind Plaintiff replied, "It sounds fair to me." It was Wallace speaking; he was in his street

clothes (not in his robe). This exchange occurred not in the courtroom or in chambers but in

Betty Davis' office.

Plaintiff asserts that Wallace and Betty Davis' denial and refusal to set Plaintiff's Motion

for hearing was part of a scheme and conspiracy to deprive Plaintiff of his constitutional right of

due process, honest judicial administration, and as retribution· for filing a claim against the Van

~andt County .

... [W]hen it is beyond reasonable dispute that a judge acted out of
personal motivation and has used his judicial office as an offensive
weapon to vindicate personal objectives, and it further appears that
no party has invoked the judicial machinery for any purpose at all,
then the judge's actions do not amount to "judicial acts." These
nonjudicial acts ...are not cloaked with judicial immunity from suit
under [42 V.S.C.A.] § 1983.

Harper v. Merckle, 638 F.2d 848, 859 (5th Cir. 1981).

The Court in Harper held that a county judge was not able to assert absolute immunity

where although the court found the judge was performing a normal judicial function of swearing

in Plaintiff and the actions clearly took place in the judges chambers. The court found that the

controversy leading.1:QPlaintiff's incarceration did not center around the matter pending before
~ -

!he judge, but rather around domestic problems of one of the Judge's friends (Plaintiff's former

wife). The problems were brought to the judge's attention in a social, not judicial forum. And

finally the Court found Plaintiff did not visit the judge in his official capacity.

Plaintiff in the case at bar asserts that the encounter with Wallace described above was a

nonjudicial act because it took place outside the courtroom and outside chambers in Betty Davis'
~.~.
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~ office, because Plaintiff was not visiting the judge in his official capacity, because the judge was

wearing street clothes, and not his robe, because the controversy centered around what was "fair"

and Wallace's personal involvement in an unrelated legal proceeding as a Defendant clouded his

judgment causing bias and evident partiality and caused Wallace to use his judicial office as an

offensive weapon to vindicate personal 9bj~

B Prosecutorial Immunity

Plaintiff does not dispute Defendants' proposition that a prosecutor enjoys absolute

immunity from civil suit from initiating and pursuing a criminal prosecution. Imbler v. Pachtman,

424 U.S. 409,430, 96 S.Ct. 984,47 L.Ed.2d 128 (1976). However, a prosecutor does not enjoy

absolute immunity for acts of investigation or administration. Hart v. 0 'Brien, 127 F.3d 424,439

(5th Cir. 1997)(citing Buckley v. Fitzsimmons, 509 U.S. 259,273, 113 S.Ct. 2606,2615, 125

L.Ed.2d 209 (1993».

Plaintiff s allegations concerning Dixon never assert a cause of action for her initiation or

prosecution of criminal complaints. In fact, Plaintiff s cause of action is for Dixon's failure to

prosecute, failure to investigate his criminal complaints against Parrish and others as part of her

participation in a conspiracy to deprive Plaintiff of his constitutional right of due process under

color oflaw.

Plaintiff made requests to Dixon on more than one occasion for her to investigate Parrish

and others regarding the illegal search of his home and illegal seizure of his personal and business

property. (See Exhibits A and 13.) Dixon refused to investigate Plaintiffs claims and before any

trueconsideration was given to Plaintiffs complaints, Dixon told an investigator in her office

named Sullivan, "We are not getting involved with that matter." (See Exhibit A.)
,..
"..-"
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Respectfully submitted,

LAW OFFICES OF G. DAVID WESTFALL, P.C.
714 Jackson Street
700 Renaissance Place
Dallas, Texas 75202
(214) 741-4741
(214) 741-4746 Facsimile

By: f.!Jr~?¢
G.~stfall
State Bar No. 21224000

ATTORNEY FOR PLAINTIFF

CERTIFICATE OF SERVICE

I, G. David Westfall, hereby certify that a true and correct copy of the foregoing

Plaintiffs Brief in Support of his Response to Defendants' Motion for Summary Judgment has

been served upon:

Daniel E. Maeso
Assistant Attorney General
P.O. Box 12548, Capitol Station
Austin, Texas 78711

VIa:

Leslie B. Vance
Assistant Attorney General
P.O. Box 12548, Capitol Station
Austin, Texas 78711

~ified MaillReturn Receipt
Requested
Facsimile Transfer--
First Class Mail--

on this the _ day of July, 1999.

__ Federal Express
Courier--

__ Hand-delivery
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JNTHE UNITED STATES DISTRlCTCOURT .-.~
FOR THE NORTHERN DISTRICT OF TEXAS

DALLAS DIVISION

JERRY rvrrCHAEL.COLLINS, §
§
§
§
§ CIVIL ACTION NUMBER 399CV0641-P
§
§
§
§

Plaintiff,

VS.

RICHARD LAWRENCE, et al.

Defendants.

AFFIDA VIT OF JERRY MICHAEL COLLINS

STATE OF TEXAS §
§

COUNTY OF DALLAS §

BEFORE:NfE, the undersigned authority, personally appeared Jerry Michael Collins, who,

being by me duly sworn, deposed as follows:

"My name is Jerry Michael Collins. I am over the age of21 and have never been

convicted of a felony or misdemeanor I this state or any other state, or in the United States, and

am competent to make this affidavit. I have personal knowledge of the facts stated herein.

"I am of the opinion that Defendants conspired to and/or did deprive me of my

constitutional right to due process under color of law and my intangible right of honest and

judicial service in a scheme to keep me tied up in court delaying and denying my motions,

misrepresenting and concealing material facts from me concerning hearing and trial dates with the

intent that I would not be able to appear timely for hearings and other settings improperly noticed.

"Although Wallace states in his affidavit in very vague language that he has difficulty

remembering me and anything about my case, I know that he remembers me. In August 1995
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there was substantial media coverage in the local newspapers of my lawsuit against Vat! Zandt

County. The front-page articles would be difficult for local citizens to miss. (See Exhibit 2.) My

divorce proceedings had been filed but not yet begun. Judge Tommy Wallace was the presiding

judge during my divorce in the 294th District Court (Cause No. 95-385). My initial hearing was

set to be heard on September 11, 1995.

"Immediately before the hearing began, I was confronted by a large, imposing man named

Tom Chivers, who began accosting and assaulting me by poking me in the chest and yelling loudly

at me. My lawyer (Barry Bilger) appeared at the September II, 1995 hearing and had the matter

continued to September 21, 1995. Barry Bilger and I saw Roxie Cluck (opposing counsel in the

divorce proceeding) and Tom Chivers talking in the hall right before the September 11, 1995

hearing that was continued. Bilger asked her why she had invited Chivers down here to the

hearing. The presence of Tom Chivers and his assault against me made me very afraid, so much

so that I terminated my grandchildren's visits to my home in Edom from that day until September

21, 1995 (when I was no longer residing there).

"I know that Judge Wallace remembers me because I hand delivered a four page letter to

him on September 12, 1995 concerning the above described assault one day after it occurred.

(See Exhibit 18.) Judge Wallace did nothing. Approximately one week later I made a visit to

Judge Wallace and told the bailiff that I wanted to speak with Judge Wallace about the incident

about which I had written to him. The bailiff came back and said, 'The Judge said take the matter

to Dixon.' (the Van Zandt County District Attorney.) I immediately went to her office and was

referred to an investigator named Sullivan, who took my letter to the copy machine. As I was

~ only standing 10 feet away from Mr. Sullivan, I saw Dixon and she recognized me and went
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directly to Sullivan and asked him, 'What are you doing?' When he showed her my written

complaint (that he was copying) and pointed to me, Dixon told him, 'Our office is not getting

involved in that matter. '

"Dixon never acted as a District Attorney by initiating or pursuing any criminal

prosecutions by virtue of any complaints I submitted to her office nor did she initiate or pursue

any criminal prosecution of me individually. Dixon failed to investigate my criminal complaints

against Parrish and others as part of her participation in the conspiracy and scheme to deprive me

of my constitutional right of due process under color oflaw. I made requests to Dixon on more

than one occasion for her to investigate Parrish and others regarding the illegal search of my home

and illegal seizure of my personal and business property. (See Exhibit 13).

"When she told the investigator Sullivan that, 'our office is not getting involved in that

matter,' I inferred from that and am of the opinion based upon that encounter, that she knew

something other than what Mr. Sullivan had shown and told her. I am of the opinion that Wallace

and Dixon spoke about me and my complaints and conspired to and/or did deprive me of my

constitutional right of due process under color oflaw. The entire encounter between Dixon and

Sullivan did not take more than 5 to 10 seconds. I wrote Judge Wallace again on November 4,

1996 for help concerning the assault against me, and he never responded. (See Exhibit 18.)

Despite my repeated requests for help to Ms. Dixon, she refused to act on or investigate the

criminal acts I alleged. (See Exhibit 13.) I complained on more than one occasion to Dixon

about Parrish and others breaking into my home and stealing my property. (See Exhibit 13)

"I am of the opinion that Judge Wallace knew who I was and a considerable information

~ about me before I ever set foot in his courtroom. He knew about me from the newspaper articles
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and about my lawsuit against the county. (See Exhibit 2). The hearing on September 2J, 1995

was the first hearing I ever had before Judge Wallace, and he was visibly angry with me. His

demeanor and attitude in the courtroom demonstrated to me that there was evident partiality and

that it was not in my favor. The Judge was so angry, so bitter, so pushy that I was absolutely

astonished. After he made his ruling I asked him, 'How long I was going to have to get my

property?' He said, 'Til tomorrow. I ain't going to give you.anymore time!' During all of this

time he was pointing his finger at me. He never required or even allowed a court reporter to

produce the statement of facts of this hearing. It is clear to me that he did not do so because it

would show his bias, prejudice, favoritism and evident partiality against me.

"During the hearing, when I was attempting to testify, Wallace raised his voice saying,

'Hurry up!', 'Is that all?', 'Is that your point?', 'Hurry up!', 'Move along!' admonishing me. He

stood up from the bench, after granting a temporary injunction against me, and as he was

storming off, he continued talking to me and pointing his finger at me saying, 'You have until

tomorrow to get a lawyer, get your things and get out.'

"Judge Wallace intentionally denied my requests for dismissal/nonsuit, and it was clear to

me that such denial was for no other reason than part of a conspiracy to keep me in court, as

evidenced by his statement at the November 21, 1995 hearing: 'I'm sure Mr. Collins would

have withdrawn earlier ifhe could have.' (See Exhibit 23.)(Emphasis added.)

"Joyce Fugate the County Tax Collector refused to provide me appropriately requested

tax information on my registered van, saying she would not furnish the information without a

court order from Wallace. Wallace or one of his co-conspirators obviously contacted Fugate and

warned her not to provide the information to me since I did not tell her why I needed the records.
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"Wallace never responded to my requests and motions for a copy of the September 21,

1995 statement of facts. Neither he nor his court coordinator ever responded. When I called and

requested to speak with Wallace, Betty Davis once said he was not there; and once said he was

tied up. She never returned the calls I placed to the Judge or those made to her. It is clear that

Wallace did not want me to obtain a copy of the statement of facts because of his comments and

demeanor.

"Wallace conspired with Betty Davis, and Roxie Cluck to have a hearing in my absence on

the Motion for NonSuit and did have a hearing on June 23, 1997 in my absence without notifying

me of the hearing and without making a record of the proceeding. The court reporter Linda

Bragg stated, ' ...I was the reporter for that day, but I did not report anything having to do with

your case." (See Exhibit 39.)

"Roxie Cluck (opposing counsel in the divorce proceeding) filed the Motion for NonSuit

in February 1997 and mailed it to me at an address which she knew was not my current address.

Since I was pro se, I had notified Cluck and the court in writing of my current address in

Galveston. (See Exhibit 30) Neither the court nor opposing counsel ever notified me of the

hearing date on the Motion for NonSuit. The copy I received contained blanks to be filled in

under the fiat. (See Exhibit 32.)

"Wallace conspired with Betty Davis and others to conceal from me the trial setting of

another legal proceeding I had filed against Wallace and the County (Cause No. 97-109 in

Wallace's court). Wallace and B. Davis never granted me any of my requests for hearings in

cause number 97-109. (See Exhibit 40.) On May 9, 1998 I requested the Wallace Court via

Betty Davis to set the CoIlins v. Cluck, et al. matter for trial. (See Exhibit 40.) Wallace and B.
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Davis conspired to and prepared a jury trial notice dated May 14, 1998, but waited six .days to

mail it. (It was postmarked May 20.) (See Exhibit 41.) May 20 is one day after the deadline for

the parties to submit their list of exhibits, depositions, jury instructions, etc. The notice required

submission no later than May 19, 1998. Because of the Memorial Day Holiday, Wallace and B.

Davis expected that I would not receive the jury trial notice on Tuesday, May 26.

"Knowing that I would not receive proper or timely notice of the Collins v. Cluck et aI.

jury trial, Wallace expected that I would not know to appear for trial on May 26, 1998, so

Zimmerman was assigned to the case. (See Exhibit 38.)

"On one occasion when I visited the Wallace court and spoke with B. Davis about a

setting I needed in order to be ready for the summary judgment hearing on August 28, 1998. B.

Davis told me that Wallace said to set everything on the same day. I explained to B. Davis that it

was not fair because there was information that I needed in order to be prepared for the Motion

for Summary Judgment hearing. Before she could reply, a man's voice behind me said, 'It sounds

fair to me.' It was Judge Wallace standing behind me in the Court Coordinator's office in his

street clothes.

"I made requests in-person by phone to Wallace's court, attempting to obtain a copy of

the statement offacts from the September 21 hearing. Neither Judge Wallace nor his court

coordinator ever responded. On two occasions, while speaking with Betty Davis (Judge

Wallace's court coordinator), I requested to speak with Judge Wallace about the statement of

facts. Once he was not there; and once he was tied up. She never returned the calls I placed to

the Judge or those I made to her.

"I sent a letter dated August 6, 1998 to three court reporters who were represented to me

Affidavit of Jerry Michael Collins - Page 6



to work for Judge Wallace and his court, asking each of them to verify whether or not they

transcribed a hearing on the Motion for Nonsuit on June 23, 1997. (See Exhibit 39) All three

court reporters stated that they did not report a hearing on that date for a Motion for Nonsuit in

my divorce proceeding cause number 95-385. One of them, however, Linda Bragg responded,

' •..1 was the reporter for that day, but 1 did not report anything having to do with your

case.' (See Exhibit 39.)

Further affiant sayeth not.
.~

Signed thisE day of July, 1999. ;\
V. . l 11
./'-"~~~

Jerry Michael Collins

STATE OF TEXAS §
§

COUNTY OF DALLAS §

Before me, a notary public, on this day personally appeared Jerry Michael Collins, known

to me to be the person whose name is subscribed to the foregoing document and, being by me

first duly sworn, declared that the statements therein contained are true and correct.

Given under my hand and seal of office this r{+l day of July, 1999.

~ lLUJh..-'fClCl,0
Notary (J

BEVERLY G. HEARN
MY COMMISSION EXPIRES

June 3, 2003
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5/21/99 48

5/24/99 49

5/24/99 50

5/25/99 51

5/25/99 52

6/1/99 53

6/1/99 55

6/1/99 56

6/2/99 57

6/2/99 58

6/3/99 59

ORDER on the parties' stipulation to enlarge time Response
to motion reset to 7/19/99 for [39-1] motion to dismiss
under Rule 12(b) (6), alternatively under Rule 7(a) FRCP
"Shultea" for abatement of this action including discovery
by plf until plf complies with the rules of pleading and
the court has determined the issue of derived absolute
judicial immunity as raised in dfts' motion for dismissal
on the plf's pleadings (signed by jas) Copies to
counsel: 5.21.99 Page(s) 1 (mlh)

STIPULATION TO ENLARGE TIME for plf to respond to dft
Conner's motion to dismiss, alternatively motion for
summary judgment by plaintiff Jerry Michael Collins,
defendant Coye Conner Jr (2) (mlh) [Entry date OS/25/99]

STIPULATION by plaintiff Jerry Michael Collins, defendant
Doris Sipes to enlarge time for plf to respond to dft
Sipes' 12B motion to dismiss (2) (mlh) [Entry date OS/25/99]

ORDER ON THE PARTIES' STIPULATION TO ENLARGE TIME ...Time to
respond to dfts motion to dismiss enlarged until 7/19/99 (
signed by jas) Copies to counsel: 5.26.99 Pagels) 1 (mlh)
[Entry date OS/26/99]

ORDER ON PARTIES' STIPULATION TO ENLARGE TIME ...Time to
respond to dft's Rule 12b motion to dismiss enlarged to
7/19/99 ( signed by jas) Copies to counsel: 5.26.99 Page(s)
1 (mlh) [Entry date OS/26/99]

MOTION by plaintiff Jerry Michael Collins to extend time
to respond to dfts Wallace, Zimmermann, Dixon's 12b motions

(8) (mlh) [Entry date 06/02/99]

MOTION by defendant James B Zimmermann, defendant Tommy W
Wallace, defendant Leslie P Dixon for summary judgment
(4) (mlh) [Entry date 06/02/99]

MEMORANDI~ by defendant James B Zimmermann, defendant TommyW Wallace, defendant Leslie P Dixon in support of [54-1)
motion for summary judgment (15+) (mlh)
[Entry date 06/02/99]

APPENDIX by defendant Tommy W Wallace, defendant Leslie P
DIxon, defendant James B Zimmermann in support of [54-1]
motion for summary judgment (8) (mlh) [Entry date 06/02/99]

MOTION by defendant Joyce Fugate, defendant Richard
Lawrence, defendant John Parrish, defendant Truman Price
for summary judgment (4) (mlh)

MEMORANDUM by defendant Joyce Fugate, defendant Richard
Lawrence, defendant John Parrish, defendant Truman Price
in support of [57-1] motion for summary judgment (15+) (mlh)

MOTION by defendant Richard Lawrence, defendant John
Parrish, defendant Truman Price, defendant Betty Davis,
defendant Joyce Fugate, defendant Robert Davis, defendant
Charles Van Cleef to extend time to file dfts' motion for
summary judgment (4) (mlh)

APPENDIX by defendant Richard Lawrence, defendant John
Parrish, defendant Truman Price, defendant Betty Davis,

http://pacer.txnd.uscourts.gov/dc/cgi-binlpacer740.pl?casen0=3: 1999cvO0641& ...1WP700B.6990 2/3/00
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6/9/99 61

6/23/99 62

7/8/99 63

7/16/99 65

7/19/99 66

7/19/99 67

7/19/99 68

7/19/99 69

7/19/99 70

7/19/99 71

7/19/99 72

7/19/99 73

7/20/99 74
~

;

defendant Robert Davis, defendant Joyce Fugate, defendant
Charles Van Cleef in support of [57-1J motion for summary
judgment (15+) (USC) (mlh)

ORDER granting [59-1J motion to extend time to file dfts'
motion for summary judgment; Dfts have until 6/4/99 in
which to file their motion for summary judgment ( signed by
jas) Copies to counsel: 6.10.99 Page(s) 1 (mlh)
(Entry date 06/10/99]

SUMMONS (ES) issued for defendant Jenna L Scott (iss 1) (tsp)
(Entry date 06/24/99]

MOTION by plaintiff Jerry Michael Collins to
complaint (2) (mlh) [Entry date 07/09/99]

amend [1-1].eA6.
@1]RESPONSE by plaintiff Jerry Michael Collins to

motion for summary judgment (15+) (USC) (mlh)
[Entry date 07/09199]

MOTION by defendant Betty Davis, defendant Richard
defendant John Parrish, defendant Truman Price,
Joyce Fugate to stay discovery and disclosure
[Entry date 07/19/99] ~

<;o1A "l'W2.M

SUPPLEMENTAL MOTIO~dismiss and for sanctions by
referring to [32~ motion for sanctions under Rule 11(b),
[31-1] motion to dismiss under Rule 12(b) (6) and to abate
discovery and in the alternative original answer of Judge
Louis B Gohmert Jr (7) (mlh) [Entry date 07/20/99]

Lawrence,
defendant
(3) (mlh)

MOTION by plaintiff Jerry Michael Collins to extend time
to respond to dfts Parrish, Fugate, B Davis, Price, Van
Cleef & R Davis' motion for summary judgment (2) (mlh)
[Entry date 07/20/99]

CERTIFICATE OF CONFERENCE by plaintiff Jerry Michael
Collins Re: [53-1] motion to extend time to respond to dfts
Wallace, Zimmermann, Dixon's 12b motions (2) (mlh)
[Entry date 07/20/99]

AMENDED CERTIFICATE OF CONFERENCE by plaintiff Jerry
Michael Collins Re: [63-1] motion to amend [1-1] complaint
(2) (mlh) [Entry date 07/20/99]

(mlh) ~
e;:GC'

RESPONSE by plaintiff Jerry Michael Collins to [57-1]
motion for summary judgment (2) (mlh) [Entry date 07/20/99]

AFFIDAVIT by plaintiff Jerry Michael Collins (15)
lEntry aate 07/20/99]

MEMORANDUM by plaintiff Jerry Michael Collins in support
of [71=-:t]motion response (15+) (mlh) [Entry date 07/20/99]

APPENDIX by plaintiff Jerry Michael Collins in support of
[11 IJ motion response (15+) (mlh) [Entry date 07/20/99]

ORDER granting [67-1] motion to extend time to respond to
dfts Parrish, Fugate, B Davis, Price, Van Cleef & R Davis'
motion for summary judgment; time extended until 7/19/99 (
signed by jas) Copies to counsel: 7.21.99 Page(s) 1 (mlh)
[Entry date 07/21/99J
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7/21/99 75

7/26/99 76

7/28/99 77

7/28/99 78

7/28/99 79

7/29/99 80

7/29/99 81

7/29/99 82

8/3/99 83

8/9/99 84

8/11/99 85

MEMORANDUM by plaintiff Jerry Michael Collins in support
of pIf's response to dfts' motions to dismiss under Rule

I d (b] It), aHe~~!~iVQ1Y uno~r~ulL I(al r~~f"Btiul.t.ee" for
abatement in this action (15+) (mlh) [Entry date 07/22/99]
AMENDED MOTION for summary judgment by defendant Tommy W
Wallace, defendant Leslie P Dixon, defendant James B
Zimmermann referring to [54-1] motion for summary judgment
(15) (mlh) [Entry date 07/27/99]

MOTION by defendant Richard Lawrence, defendant John
Parrish, defendant Truman Price, defendant Betty Davis,
defendant Joyce Fugate to quash subpoenas duces tecum and
for protective order (15+) (mlh) [Entry date 07/29/99]

FIRST AMENDED COMPLAINT by plaintiff Jerry Michael Collins
, (Answer due 8/9/99 for Greg K Winslett, for Coye Conner
Jr, for Charles Van Cleef, for Joyce Fugate, for Robert
Davis, for Richard Currin, for Betty Davis, for Leslie P
Dixon, for Harry Tom Petersen, for Patricia Kimble, for
Jenna L Scott, for Tommy W Wallace, for Malcolm McGregor,
for Doris Sipes, for Roxie Cluck, for Truman Price, for
John Parrish ) amending [1-1] complaint against Louis B
Gohmert Jr (15+) (USC) (mlh) [Entry date 07/29/99]

ORDER granting [63-1] motion to amend [1-1] complaint (
signed by jas) Copies to counsel: 7.29.99 Pagels) 1 (mlh)
[Entry date 07/29/99]

ORDER granting [33-1] motion for leave to proceed without
local counsel ( signed by JAS) Copies to counsel: Page(s) 1
(cxj) [Entry date 07/30/99]

ORDER granting [53-1] motion to extend time to respond to
dfts Wallace, Zimmermann, Dixon's 12b motions Response to
motion reset to 7/21/99 for [21-1] motion to dismiss under
Rule 12(b) (6) alternatively for abatement of action
including discovery by plf (signed by JAS) Copies to
counsel: 07/30/99 Page(s) 1 (cxj) [Entry date 07/30/99]

ORDER granting [46-1] motion to extend time to respond to
dft Gohmert's Rule Ilb and 12b motions Response to motion
reset to 8/6/99 for [32-1] motion for sanctions under Rule
11(b),' reset to 8/6/99 for [31-1] motion to dismiss under
Rule 12(b) (6) and to abate discovery and in the alternative
original answer of Judge Louis B Gohmert Jr (signed by
JAS) Copies to counsel: 07/30/99 Page(s) 1 (cxj)
[Entry date 07/30/99]

ANSWER by defendant Greg K Winslett to first amended
complaint (11) (mlh) [Entry date 08/04/99]

AMENDED ANSWER to Complaint by defendant Doris Sipes,
defendant Malcolm McGregor, defendant Harry Tom Petersen
amends [28-1] answer (15+) (mlh) [Entry date 08/10/99]

REISSUED SUMMONS for defendant Patricia Kimble (reiss 1)
(mlh)

8/11/99 86 ORDER granting [65-1] motion to stay discovery and
disclosure; Discovery in this suit is stayed pending
further Order of this Court (signed by jas) Copies to
counsel: 8.11.99 Page(s) 1 (mlh)
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8/16/99 87

8/16/99 88

8/16/99 89

8/16/99 90

8/16/99 90

8/16/99 90

8/23/99 91

9/20/99 92

9/20/99 93

9/21/99 94

ANSWER by defendant Roxie Cluck to fjrst amended complaint
(15+) (rnlh) [Entry date 08/17/991

ANSWER by defendant John Parrish, defendant Truman Price,
defendant Betty Davis, defendant Joyce Fugate (Attorney)
to amended complaint; jury demand (12) (mlh)
[Entiy date 08/17/99]

ANSWER by defendant Robert Davis, defendant Charles Van
Cleef'to amended compJaj~t; jury demand (11) (mlh)
[Entry date 08/17/99]

SUPPLEMENTAL MOTION to dismiss by defendant Coye Conner
Jr referring to motion to dismiss filed 5/3/99 (13) (mlh)
[Entry date 08/17/99]

ANSWER by defendant Coye Conner Jr to first amend~d
complatDt subject to Conner's supplemental motion to
dismiss (13) (mlh) [Entry date 08/17/99J

COUNTERCLAIM by defendant Coye Conner Jr against plaintiff
Jerry Michael Collins (13) (mlh) [Entry date 08/17/99J

ANSWER to Complaint by defendant Jenna L Scott (11) (mlh)
[Entry date 08/24/99]

ANSWER to Complaint by defendant James B Zimmermann ;jury
demand (3) (mlh) [Entry date 09/21/99J

RETURN OF SERVICE executed as to defendant Patricia Kimble
8/31/99 via personal service; Answer due on 9/20/99 for
Patricia Kimble (mlh) [Entry date 09/21/99]

ANSWER by defendant Patricia Kimble (Attorney Boyd Wray
Naylor) to first amended complaint (15) (mlh)
[Entry date 09/22/99] -

Case Flags:
M-STI
JURY

END OF DOCKET: 3:99cv641

I PACER Service Center I
I Transaction Receipt I
1 02/031200000:44:15 I
~ACER Login: IIub0023 IIClient Code: I
IDescri~tion: IIdocket report IISearch Criteria: 113:1999cv00641 I
IBillable Pages: 1114 IICost: 110.98 I

http://pacer.txnd.uscourts.gov/dc/cgi-hin/pacer740.pl?caseno=3: 1999cv00641& ...1WP700B.6990 2/3/00

http://pacer.txnd.uscourts.gov/dc/cgi-hin/pacer740.pl?caseno=3:


~ ~~ ifr- 2(P ~ 99
·S(.,LV\M~ i~ --
~~~

v -> I - 99

•

.'

.'
"

'i~2' - ~<t
6-( - ~ 9

~S_L ~_ % -s» .cb~. )~~
~, s~J,~7~/9-~~9 ~ ~ G-ihv~,

~. ~ I)--~~- 99

-.
t, •

" ..


